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This  course  provides  an  introduction  to  legal  process,  with  special  emphasis  on  civil 
litigation,  access  to  justice,  the  adversarial  process  and  alternative  approaches  to  dispute 
resolution.  It  examines  the  essentials  of  civil  litigation  (including  standing,  intervention, 
limitation  periods,  discovery  and  privilege,  multi-party  litigation,  and  class  actions).  It 
also  covers  the  doctrines  of  territorial  jurisdiction, /onu7z  non  conveniens,  and  choice  of 
law  in  multilevel  governance  regimes,  as  well  as  topical  issues  of  transnational  litigation 
and  restorative  justice.  Throughout  the  course,  special  emphasis  will  be  placed  on 
addressing  the  fundamentals  of  legal  process  in  a  broader  theoretical  context. 

The  course  will  consist  of  four  parts.  The  first  part  will  provide  an  introduction  to  the 
common  law  system,  legal  reasoning,  and  the  leading  analytical  frameworks  of  legal 
thought.  The  second  part  will  identify  the  roles  and  professional  duties  of  lawyers  and 
judges.  The  third  part  will  focus  on  the  civil  litigation  process  and  its  alternatives.  The 
fourth  and  fined  part  of  the  course  will  explore  the  new  ''transnational"  frontiers  of  legal 
process,  focusing  on  the  relationship  among  domestic,  regional,  and  international  law 
and  justice. 

This  course  will  also  include  an  intensive  week  on  Legal  Ethics  and  Professionalism 
from  November  1  to  5,  2010.  The  intensive  week  will  bring  together  the  entire  first-year 
class  and  esteemed  members  of  the  profession  to  discuss  professionalism  and  various 
ethical  issues. 
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Reading  Materials 

The  reading  material  is  assembled  in  a  course  packet.  Legal  Process,  Ethics  &  Professionalism, 
2  volumes,  edited  by  Professor  Shachar  (Faculty  of  Law,  University  of  Toronto,  2010). 

The  course  packet  is  available  for  purchase  at  the  bookstore  in  the  basement  of  the  Law 
School.  Additional  copies  will  be  placed  on  short-term  reserve  at  the  Bora  Laskin  Law 
Library. 

Evaluation 

The  evaluation  for  this  course  consists  of  regular  attendance,  familiarity  with  the 
assigned  reading  materials  and  the  various  topics  covered  in  class  discussions,  and 
an  open-book  two-hour  final  examination  (30%  of  the  final  examination  mark  will  be 
based  on  materials  relating  to  the  Legal  Ethics  and  Professionalism  intensive  week, 
and  70%  of  the  mark  will  be  based  on  the  rest  of  the  materials  studied  in  the  course). 


1.  INTRODUCTION  TO  THE  COMMON  LAW  SYSTEM  AND  CIVIL  JUSTICE 

1.1  The  Rise  of  the  Legal  Profession 

Rosalie  Silberman  Abella,  "'The  Law  Society  of  Upper  Canada:  Professionalism 


Revisited,"  October  14,1999 . 1 

Luciamra  Ciccocioppo,  "Open  Access,"  Nexus,  Spring/ Summer  2010 . 7 

Lawyering  in  Comparison  (2005) . 12 


1.2  Process  Matters;  Rules  and  Standards 

Janet  Walker  and  Lome  Sossin,  Civil  Litigatio7^  (Irwin,  2010),  1-6 . 14 

Kenneth  Scott,  "Two  Models  of  the  Civil  Process,"  27  Stanford  Law  Review  937  (1975). .20 

Cass  R.  Sunstein  and  Edna  Ullmann-Margalit,  "Second-Order  Decisions,"  in 
Behavioral  Law  &  Economics,  ed.  Cass  R.  Sunstein  (Cambridge  University  Press, 

2000),  187-190 . 23 
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1.3  Legal  Formalism  and  Alternative  Turispmdential  Conceptions 


Lon  L.  Fuller,  "'The  Case  of  the  Speluncean  Explorers,"  112  Harvard  Law  Review  (1999, 


originally  published  in  1949) . 26 

"The  Far  Side"  (Far  Works  Inc.,  1981) . 51 

Patricia  Williams,  Tiie  Alcliemy  of  Race  and  Rights  (Harvard  University  Press,  1991), 
146-148 . 52 


2.  THE  LEGAL  ACTORS 

2.1  Lawyers:  Accountability  to  the  Client,  the  Court,  or  the  Justice  of  the  Cause? 

"Membership  Data"  in  The  Law  Society  of  Upper  Canada  Performance  Highlights  (2009)... 54 


Charles  Fried,  "The  Lawyer  as  Friend:  The  Moral  Foundations  of  Lawyer-Client 
Relations"  in  The  Civil  Litigation  Process,  Watson  et  al.,  5*  Edition  (Emond 
Montgomery,  1999) . 56 

"Power  of  Attorney:  Questions  for  John  Yoo,"  The  New  York  Times  Magazine,  Dec,  29, 
2009 . 62 

Duncan  Kennedy,  "The  Responsibility  of  Lawyers  for  the  Justice  of  Their  Causes"  in 
The  Civil  Litigation  Process,  Watson  et.  al.,  5*  Edition  (Emond  Montgomery,  1999) . 65 


2.2  fudges:  Legal  Borrowing;  Gender;  Appointments  to  the  Supreme  Court 

Anne-Marie  Slaughter,  "Judges:  Constructing  a  Global  Legal  System,"  in  A  New 


World  Order  (Princeton  University  Press,  2004),  65-103 . 68 

Gerard  V.  La  Forest,  "The  Expanding  Role  of  the  Supreme  Court  of  Canada  in 
International  Law  Issues,"  34  Canadian  Yearbook  of  International  Lazo  89  (1996) . 88 

Duncan  Hollis,  "Justice  Ginsburg  on  Using  Foreign  and  International  Law  in 
Constitutional  Adjudication,"  Opinion  Juris,  Aug.  3,  2010 . 94 

Katharine  G.  Young,  "The  World,  through  the  Judge's  Eye" . 96 
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The  Economist,  ''The  Supreme  Court:  Empathy  v  Law,"  July  18,  2009 . 107 

Bertha  Wilson,  "Will  Women  Judges  Really  Make  a  Difference?"  28  Osgoode  Hall  Law 
Journal  507  (1990) . 110 

Andrew  Green  and  Ben  Alarie,  "Should  They  All  Just  Get  Along?  Judicial  Ideology, 
Collegiality,  and  Appointments  to  the  Supreme  Court  of  Canada,"  58  University  of 
Nezo  Brunszvick  Lazo  Reviezv  73  (2008) . 124 

3.  THE  LITIGATION  PROCESS  AND  THE  RULES  OF  CIVIL  PROCUEDRE 

3.1  Who  Can  Litigate?  Standing;  Intervention;  Amici  Curiae 

"Standing"  and  "Intervention"  in  Walker  and  Sossin,  Civil  Litigation  (Irwin,  2010) . 133 

Canadian  Council  of  Churches  [1992]  1  S.C.R.  236 . 139 

Canadian  Civil  Liberties  Association  v.  Canada  (A.G.)  [1998]  O.J.  No.  2856  (O.C.A) . 143 

Cristin  Schmitz,  "Intervenors  Set  Record,  Supreme  Court  'Restrained'  in  2000," 

Lazo  Times,  April  13,  2001 . 157 

3.2  Where  to  Litigate?  Turisdiction,  Territoriality,  and  Forum  Non  Conveniens 

Morguard  Investments  Ltd.  v.  De  Savoye  [1990]  3  S.C.R.  1077 . 158 

Andrea  Brighenti,  "On  Territoriality  as  Relationship  and  Law  as  Territory," 

21  Canadian  Journal  of  Lazo  and  Society  65  (2006) . 160 

Trevor  C.  W.  Farrow,  "Globalization,  International  Human  Rights,  and  Civil 
Procedure"  41  Alberta  Lazo  Reviezo  671  (2003) . 163 

Bill  Miller  and  Christine  Haughney,  "Old  Law  Creates  Forum  for  War-Crimes 
Trials,"  The  Toronto  Star,  August  13,  2000 . 172 

Ben  Kates,  "Secondary  Liability  in  Alien  Tort  Litigation,"  11  Rights  Reviezo  (2009) . 174 
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Enforcement  of  International  Commercial  Arbitration  Awards 

Consumers  Glass  v.  Foundation  Co.  of  Canada  Ltd.  (1985),  51  O.R.  (2d)  385  (O.C.A) . 175 

Limitations  Act,  2002,  S.O.  2002,  c.  24,  Schedule  B . 178 

Nancy  MacDonald,  "To  Forgive  or  Forget?"  Maclean's,  June  23,  2008 . 197 
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